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RE: UMDNJ - University Hospital, Provider No. 31-0119, Case No. 04-1461, FYE - 06/30/2001 

Dear Mr. Klein: 

The Provider Reimbursement Review Board (the "Board") has reviewed the Intermediary's 
comments challenging jurisdiction, and the Provider's comments in response. The Intennediary 
contends that the Board does not have jurisdiction over the costs related to the Clmical Education 
Programs issue because there was no audit adjustment made to this issue m the Intermediary tinal 
determination. 

The Provider responds that the Board has jurisdiction over this issue because the statute states 
that a provider may obtain a hearing if it is dissatisfied with a final determination of the 
intermediary as to the amount of reimbursement. The Provider also responds that the Board has 
jurisdiction over this issue because the Board may review issues pertaming to costs covered by 
the cost report even though such matters were not considered by the Intermediary m making such 
final determination. The Provider contends that an audit adjustment is not a prerequisite to 
Board jurisdiction over a Provider appeal, that the Board has jurisdiction over all matters covered 
by the Hospital's cost report, and that the resolution of the self-disallowance issue m the 
Bethesda decision estabUshes that the Board has jurisdiction over the Clinical Education 
Programs issue in this appeal. 

The Board has considered the positions of the parties and finds that it does not have jurisdiction 
over the Clinical Education Programs issue for fiscal year June 30, 2001 because the Provider 
failed to request reimbursement for all costs to which it was entitled. 

Pursuant to 42 U.S.C. §1395oo(a) and 42 C.F.R. §§405.1835 - 405.1841, a provider has a right to 
a hearing before the Board with respect to costs claimed on a timely filed cost report if it is 
dissatisfied with the final determination of the intermediary, the amount in controversy is 
$10,000 or more, and the request for a hearing is filed within 180 days of the date of the Notice 
of Program Reimbursement (NPR). 
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In Bethesda Hospital Association v. Bowen . 485 U.S. 399 (1988), the Supreme Court held that 
the Board has jurisdiction over costs that were unclaimed or self-disallowed by the Provider if 
the Intermediary would have been bound to disallow these costs by a methodology/formula 
mandated by a statute, regulation, rule or manual provision had the costs been claimed by the 
Provider since any attempt to persuade the Intermediary to do otherwise would have been futile. 
The Provider in Bethesda is in a different position from those who fail to claim reimbursement to 
which they are entitled. 

In this case, it was not futile for the Provider to claim the full amount of reimbursement to which 
it was entitled, but the Provider nevertheless failed to request reimbursement for all cost to which 
it was entitled. 

Also, since the Board's function is to review intermediary determinations, to permit providers to 
totally bypass the intermediary and require the Board to make initial determinations on issues not 
reviewed by the intermediary would create an impossible burden and would undermine the 
statute's intent for the Board to review only. Therefore, the Board hereby denies jurisdiction 
over the Clinical Education Programs issue. This decision is subject to the provisions of 42 
U.S.C. §1395oo(f) and 42 C.F.R. §§405.1875 and 405.1877. 



Board Members Participating: FOR THRSTQARD 



GaryB. Blodgett,DDS 
Suzanne Cochran, Esq. 
Elaine Crews Powell, C.P.A. 
Anjali Mulchandani-West 
Yvette C. Hayes 




Enclosures: 42 U.S.C. §1395oo(f) and 42 C.F.R. §§405.1875, and 405.1877. 

cc: Lorraine Rachmiel, Riverbend Goemment Benefits Administrator 
Wilson Leong, Blue Cross Blue Shield Association 
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(a) General rule 

Section 1878(0 of the Act permits a provider to obtain 
judicial review of a Final decision of the Board, or of a 
reversal affirmation, or modification by the Administrator 
of I Board decision, by filing a civil action pursuant to the 
Federal Rules of Civil Procedure within 60 days of the date 
on which the provider received notice of — 

(1) A final decision by the Board; or 

(2) Any reversal, affirmance, or modification by the Admin- 
iscrator. The Board*s decision is not final if the Adminis- 
trator reverses, affirms or modifies the decision within 
60 days of the date on which the provider received notice 
of the decision. 

(b) Administrcuor declines to review a Board decision 

If the Administrator declines to review a Board decision, the 
provider must file its appeal within 60 days of receipt of the 
decisicn of the Board. 

(c) Administrator does not act after reviewing a Board decision 

If the Administrator notifies the parties that he or she has 
decided to review a Board decision and then does not make 
a decision within the 60 days allotted for his or her review. 
ttds subsequent inaction constitutes an affirmance allowing 
a provider an additional 60 days in which to file for judicial 
review, beginning with the da^e \i\c Administrator's time 
expires for taidng action under Sec. 405.1875(g)(2), 

(d) Masters not subject to judicial review 

Certain matters affecting payments to hospi^ under the 
prospective payment system are not subject to judicial re- 
view, as provided in section 1886(d)(7) of the Act and Sec. 
405,1804, 

{e) Group appeals 

Any action under this section by providers that are under 
common ownership or control (sec Sec. 413.17 of this chap- 
ter) must be brought by the providers as a group with respect 
to any matter involving an issue common to the providers. 

(f) Venue for appeals 

An action for judicial review must be brought in the District 
Court of the United States for the judicial district in which 
the provider is located (or, effective April 20, 1983, in an 
action brought jointly by several providers, the judicial dis- 
trict in which the greatest number of such providers are 
located) or in the District Court for the CHstrict of Columbia. 

Eflfective April 20, 1983, any action for judkiai review by 
pnyviders under common ownership or control (Sec. 413.17 
of this chapter), must be brought by such providers as a 
group with respect to any matter involving an issue common 
to the providers. 

{g) Service of process 

Process must be served as described under 45 CFR Part 4. 

(4a FR 39«36. Scpi I, 19«3. u unaided at 4$ FR 45774. Ckx 7, 1983; 31 FR 34793. 
Sept 30, 1986] 
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90C. 405.1875 Admlnlstnrtor's rsvlew 

(i) ExoqH for ■ Bo«d deurtntnaaon under Sac. 4Q5.1S42 
cliM it tads Che luUioncy to decide m isiue. the Admuiu- 
dwor. It hu or her discrecion. m«y trrtew tny finii 
dKifion of the fioant including a decision tinder Sec. 
4Q5.I873 afaoot the Board's jtfftidiction to (tmic a hear- 
ing* The Acbninisinuor may exercise this disesnotion on 
hii or h9 own motion, in re^ionse lo a raqoest hum a 
partjr to a Boant heanng or in re^oonse to a request ftom 
HCFa. 
(3) tlie Office of the AOomey Advisory «ill examine the 
BoaRrsoecitiofn* the re(|iictu made fay a pai ly or HCt'A 



ioiii of this section in oidcr to assist the > 
deciding whether co excicise this review authonty. 

<^) lUfittst for rwigw 

A pany or HCFA requesting the Adminismuor to review i 
Bomd decision must file a wntten request with (he Admmts« 
tfiaBr wtdiin 15 d^rs of the receipt of the Bovd decuion. 

fc> CriUriafifr deciding whether to r^vcew 

In deciding whether to revtew a Board decisioa eti'ier an 
his or her own motian or in resptmse to a request fioffl a party 
to die hemiig or HCFA. the Admtntsiraior will nocmaily 
ooondo- whether it appears that: 

(1) TheBoardmadeandToneoastnteipretationof law, regu- 
lation or HCFA Rttting; 

(2) The Board's decision is not supported by substmbal 
endeneei or 

(3> Thecasepiesents a sigraficant policy issue havuig a beiu 
ia lew and regulaciofis. and review ts Ukeiy to lead to the 
iawa nt a of a HCFA Ruiingorothcrdimctivc needed to 
etarify a siaiBiofy or regulatory ptovtsion: 

(4> The Board haainoofrectivuaumed or denied jiffiadiction 
orextendadits auihov" ^o a decree not provided for by 
mmae, tcgoiataon or HCFA Ruling; and 

<5> TTw da cis ioB of the Board i n qui ie s clanficatKm. amplifi- 
cacioa, or an xltemaove lq|;al bests for the decision. 

f4) i>ccisaait lo rxvinv 

(1) Whether or not a party or HCFA has raqoessed review. 
the Athnimstnuor wilt prompdy noufy the parties ind 
HCFA whether he or she hae decided to review a decuion 
of the Board and, if so. will indicate tlie parocolar issues 
be or she will consider. 

(9 The Admimsiraan' may decline co review i case or any 
iasue in a case even tf a pvcy has filed a wnoen request 
for revitnv under parafriph Cb) of this section. 

(S) Widiin 15 days of receipt of a notice that the Admimstra- 
tor haa decided to review a Board dectsion. a p«ty or 
HCFA may submit to the A<immisiraior. tn wnong: 
(i) pRipaaed findings and conctusioiu; 
(ti) Supporting views or excepuons to the Board de- 
cision; 

(ill) Supporang reasons for the cxccpoons ind proposed 
findih^ and 

(xv) A rebuttal of the other p«ty*s request for review or 
other sttbmusions already filed with the Adnunistnttir. 



(2) Thetc submissiofu $h * limited to xuMti the Admuiu- 
traior has deciocxi to review ind confined to the record 
of th. Board heanng. 

(3) A party or HCFA. within 15 days of receipt of a notice 
that the Admuitstrator has deoded to review a decuion. 
may also request that the decuion be remanded and sute 
reasons for doing so. Reasons for a request to remand 
may incittde new. substantial evidence concemuig— 
(i) Issues presented to the Board; and 

(ii) New issoes chat have ^sisen suice the case was pre- 
sentrd to the Board. 

(4) A copy of any written submission made under this para- 
graph shall be sent simultaneously to each other party to 
die Bo«d heanng and to HCFA. if HCFA has 
previously — 

(i) Requested that the Administrator revtew a Board de- 
cision or filed a written submission in response lo t 
party's rec,uest for review. 

(ii) Responded to a party's request for review; or 

iui) Submitted maienal after the Admmutratot ^as an- 
nounced that he or she wUl review a Bovd decision. 

if) Ex parte cofnmur.cz ts prohtbued 

AU communtcaaons from any .of the pjarties or HCFA about 
a Board cjctsion being reviewed by the Admmisirator must 
be in wnnng and must concam a certilication that copies 
have been served on the parties and HCFA. as appropnate. 
The Admrnutraior wUl not consider any communicaoon that 
docs not meet these requuements oris not submitted withm 
the required tune limits. 

(g) Admututrator' X deetxton 

(1) (f the Administrator has notified the pames and HCFA 
that he or she has decided to review a Bawd decision, 
the Administrsior will aflltm. reverse, modify or remand 
the case. 

(2) The AdminUtntor will nuke this decuion within 60 
- (Uys after the provider recavednotificaiion of the Boanl 

decision and will prompdy mad a copy of thr ' v :on 
to each party and to HCFA. 
O) Any decuion other than to r«sn5»r^ •— n *-.« confi'v 

(i) The record of the Board, as forwarded by itie tKJjxd; 

(ii) Any materials submitted under paragraphs (b) or (e) 
of this secQon: and 

(m) C;eneraUy known facts that are not subject to reason- 
able dispute. 

(4) The Admmutrator may rely on prior decisions of the 
Board, the Administrator and the courts, and other appli- 
cable law. whether or not cited by the parties and HCFA. 
(h) Rerrund 

(1) A remand to the Board by the Admmutrator vacates the 
Board's decuion. 

(2) The Adm:n**a-ator may direct the Board to take further 
action with rcspea to the development of additional facts 
or new issues, or to consider the applicability of laws oc 
regulations other than those considered by the Board. The 
following are not aocepuMe bases for remand— 

(i) Presentation of evidence existmg at die time of the 
Board heanng that was known or reasonably could have 
been known; 

(a) KntnKtociion of a favorable court case that was eidwr 
not availabie in prim at the time of the Board h^^-i^ or 
WM decided after the Boiixc. i^asn-A-^. 

(m) Change of a party 'srepreseniatton before the Boatxt 

(iv) Ppesentationofanaiieniaiivelegalbasucoocemwa 
an issue ir, dispute; or 

(V) Aoempted retrvaon of a waiver of a right made 
hefore or at the Bowd heenng. 

O) After remand, the Bowd will take the aawn requested in 
the remand action and issue a new decision. 

(4) The new decuion wi|| be final unless thr \^ . 

"^*"™^ affoms. modifies, or again remands the decmon 
m accordance ^^t^ the provisioru of the secoon. 
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42 § 139500 SOCIAL security ch. 7 

^^ '^?A!1«««'"*'*"' l"f'c»«"-eview; determinations of Board authority 
Jurisdiction; venue; interest on amount In controversy ^' 

(i) A decision of the Board shall be final unless the Secretary on 

^«.r^ T*i°°' '^^ "^^^ ^ ^^y^ ^ft^i" the provider of services is 
notmed of the Board's decision, reverses, affirms, or modifies the 
Boards decision Providers shall have the right to obtain judicial 
review of any final decision of the Board, or of any reversal 
attirmance, or modification by the Secretary, by a civil action 
commenced within 60 days of the date on which notice of any final 

tt^T^K^c*^ ^^'^ "^ °f ^°y '•^^^"^l' affirmance, or modifica- 
to i7 • ■ ^""f^ ^ received. Providers shall also have the right 
to obtain judicial review of any action of the fiscal intermediary 
wluch involves a question of law or regulations relevant to the 
matters m controversy whenever the Board determines (on its own 
motion or at the request of a provider of services as described in the 
tollowing sentence) that it is without authority to decide the ques- 
Thl'nh t?."'''.^*'*'°? commenced within sixty days of the date on 
wtnch notification of such determination is received. If a provider 
^n^r'""?, T^ °''*^'° ^ ^^^"°8 under subsection (a) of this section 
and h^ filed a request for such a hearing, such provider may file a 
request tor a determination by the Board of its authority to decide 
ttie question of law or regulations relevant to the matters in contro- 
versy Uccompamed by such documents and materials as the Board 
n^o iTJf^ ^°5 purposes of rendering such determination). The 
Board shall render such determination in writing within thirty days 
atter the Board receives the request and such accompanying doc- 
ument and materials, and the determination shall be considered a 
nnal decision and not subject to review by the Secretary. If the 
Board tails to render such determination within such period, the 
provider may bring a civil action (within sixty days of the end of 
such period) with respect to the matter in controversy contained in 
such request for a hearing. Such action shall be brought in the 
district court of the United States for the judicial district in which 
ttie provider is located (or, in an action brought jointly by several 
providers, the judicial district in which the greatest number of such 
providers are located) or in the District Court for the District of 
Columbia and shall be tried pursuant to the applicable provisions 
^H ^^^^Vu^ ™^ ^ notwithstanding any other provisions in 
section 405 of this title. Any appeal to the Board or action for 
judicial review by providers which are under common ownership 
or control or which have obtained a hearing under subsection (b) of 
tins section must be brought by such providers as a group with 
respect to any matter involving an issue common to such providers, 
n wk^*'^''^ ^ provider seeks judicial review pursuant to paragraph 
(I), the amount in controversyjhidl be subject Jo annjial jnterest 
beginning on the first day of the first month beginni'ng~after the 
180-day period as determined pursuant to subsection (a)(3) of this 
section and equal to the rate of return on equity capital established 
by regulation pursuant to section 1395x(v)(l)(B) of this title and in 
effect at the time the civil action authorized under paragraph (1) is 
commenced, to be awarded by the reviewing court in favor of the 
prevailing party. 

(3) No interest awarded pursuant to paragraph (2) shall be 
deemed income or cost for the purposes of determining reimburse- 
ment due providers under this chapter. 



